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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE:::::::NALBARI 

 

PRESENT  : = Smti. K. R. Deka, A.J.S.  

 

Ref: Case No.128m/2017  

  

Bijuli Das...………  1
st
 party       

      -vs-     

Dipak Das ……….  2
nd

 party 

u/s-125 Cr.P.C. 

 

EVIDENCE RECORDED ON  : 27.03.18 & 05.06.18. 

ARGUMENTS HEARD ON   : 30.06.2018 

JUDGMENT DELIVERED ON  : 13.07.2018. 

 

ADVOCATES APPEARED: 

For the 1st party    : Ld. Advocate G. Kalita. 

For the 2nd party    : Ld. Advocate M. Sarma. 

     

                               

    J U D G M E N T 

 

1.   This is an application u/s-125 Cr.P.C. filed by 1st party Bijuli Das 

(hereinafter referred to as 1st party) against her husband 2nd party Dipak Das 

(hereinafter referred to as 2nd party) praying for maintenance for herself and her 

two children. 

 

2.   The case of the 1st party, in nut shell, is that the 1st party and the 

2nd party were married with each other after a brief love affair. The 1st party 

started to cohabit with the 2nd party by taking her stridhan articles. After a year 

of the marriage, the couple were blessed with a male child who is named Krishna 

Das who is aged about 8 years. Thereafter, a female child was born to the 1st 

party who is aged 4 years and named Dikhita Das. After the birth of the male 



Case No.128M/17 

Page No.2 

child, the 2nd party used to torture the 1st party physically and mentally 

demanding money. For several times, the 1st party had to knock her parents' 

door for money, but the tortures upon the 1st party continued unabated even 

though she used to bring money from her parental house. Even, the 1st party 

used to be chased by her husband with dao and axe. The 1st party used to 

somehow save herself by hiding in the bathroom and prayer room. Several days, 

the 1st party was outsted out of her matrimonial house, but somehow, 

reconciliation used to take place between the couple and the 1st party used to 

return to cohabit with the 2nd party. One day, the 2nd party set the 1st party's 

cloths on fire. Being unable to bear the tortures, the 1st party returned to her 

parental house on 12.07.17 along with her two children. Thereafter, the 2nd 

party has not inquired about the 1st party of his children. The 1st party has no 

income of her own. On the other hand, the 2nd party is working as a worker in a 

Pavers Block Industry, Nalbari, but in spite of having sufficient means, he has not 

maintained  the 1st party. 

 

 

3.   The 2nd party contested this case by filing written statement. The 

2nd party has denied all the allegation levelled by the 1st party. He denied the 

allegation that he tortured the 1st party  mentally and physically for dowry 

articles. He stated that the 1st party had gone to her mother's house for a visit, 

but thereafter, she has failed to return.  He also stated that he went to bring his 

wife along with his elder brother and sister in law, but she has refused to return 

with informing them the ground of her refusal. He stated that he is working as a 

daily labourer and he has no property. He also stated that he is earing about 

Rs.6,000/- monthly. He stated that the 1st party has left the house of the 2nd 

party on her own will, hence, he prayed for dismissal of the petition of the 1st 

party. 

 

 

4.   The 1st party examined herself and another witness in support of 

her case. The 2nd party adduced evidence of himself in support of his case. 

 

 

                               POINTS TO BE DECIDED: 
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   On the basis of the pleadings of both the parties the following 

points are drawn up for deciding the case: 

 

     Whether the 1st party has sufficient reason to live apart 

from the 2nd party? 

     Whether the 1st party is entitled to claim maintenance from 

the 2nd party as prayed for? 

5.   I have also heard the arguments of both sides. 

 

                      DISCUSSION, DECISION AND REASONS : 

 

6.   PW.1 is Bijuli Das, 1st party. She deposed that she filed this case 

against the 2nd party Dipak Das. She stated that she was married 9 years ago 

with the 2nd party as per social rites. After the marriage, she went with her 

stridhan property to reside with her husband. Out of the wedlock, one son and 

one daughter were born who were named Krishna Das aged 8 years and Dikhita 

Das aged 4 years. Presently she and her two children are staying in her parents' 

house. After the birth of her son, the 2nd party used to demand money and 

assaulted her. Her husband was addicted to alcohol.  He chased her out of her 

matrimonial house for 4/5 times. Every time her family members used to pacify 

her in order to continue her marital life with the 2nd party. She returned to 

cohabit with her husband, but she used to be chased by her husband with a dao. 

Out of fear she used to hide herself in the bathroom, prayer room. She stated 

that her husband used to set fire to the cloths of her godrej. Her brother-in-law 

Girish had doused the fire. On 12.07.17, as she was unable to fulfill her 

husband's demand, she was again chased out of her matrimonial house after 

assaulting her. After the death of her father, her mother is somehow running the 

family with her father's family pension. Since the date of her arrival at her 

mother's house, her husband has not given her any maintenance. Neither he has 

inquired about her. Presently, her husband is working as worker in the Brick Klin. 

He earns Rs.20,000- 25,000/- monthly. 2Nd party has cultivable land and a 

fishery. She has claimed Rs.5,000/- for herself, Rs.4,000/- for her son and 
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Rs.3,000/- for her daughter. Her son is reading in class-VI and her daughter is 

reading in class-I. 

 

7.   In her cross-examination, she deposed that 2nd party has parents. 

2Nd party's parents do not work. 2Nd party has not purchased new land after the 

marriage. The village land are in the name of the 2nd party. She has not 

furnished land documents of her husband in the court. It is not a fact that 2nd 

party has to incur a lot of expense in looking after his parents. It is not a fact 

that 2nd party earns Rs.7,000/- monthly. This time, she did not inform the local 

police station because every time, the 2nd party promised to leave his habit of 

drinking. It is not a fact that she wanted to stay in Guwahati with the 2nd party. 

It is not a fact that as the 2nd party refused to fulfill her demand, she has falsely 

filed this case. She stated that she resided in Guwahati for 6 months when her 

husband was working in Guwahati. It is not a fact that 2nd party has no landed 

property. 

 

8.   PW.2 is Gautam Rajbongshi. He deposed that 1st party is his sister. 

2Nd party is his brother-in-law. Both the parties are husband and wife. About 7 

years ago, this witness married of his sister to the 2nd party. A son was born to 

them. After a few days, his brother-in-law used to assault his sister and chased 

her away. Thinking that the 2nd party will mend his ways, they used to pacify his 

sister. The 2nd party never used to bring any food articles for his children trusting 

that his brother-in-law will look after his wife and children. The 2nd party 

frequently used to torture the 1st party under influence of alcohol. He used to 

often keep her out of her home. Having no way out, his sister again left her 

matrimonial house. He is looking after both the children of the 1st party. The 2nd 

party used to work in a company in Tamilnadu. Later, he started to work in a 

company in Guwahati. Now, he is working in a Brick Klin in Nalbari. He is earning 

Rs.20,000/- - 25,000/- monthly. 2Nd party has cultivable land and fishery. His 

sister has claimed Rs.10,000/- - 12,000/- monthly as maintenance. 

 

9.   In his cross-examination, he deposed that he does not know how 

much landed property the 2nd party has. Later, he stated that 2nd party has 

about 2-3 bighas of land. It is not a fact that 2nd party cannot have Rs.25,000/- 

as his income. It is not a fact that 1st party did not return many times to their 

house. He has not informed the gaon panchayat in written. He has asked his 
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sister to return back to her matrimonial house. 

 

10.   These are the evidence on record for the 1st party. 

 

11.   DW.1 is Dipak Das, 2nd party. He deposed that 1st party is his 

wife. They were married 12 years ago as per social rites. They have one son and 

a daughter. Both the children are staying with their mother. During the time of 

last year summer vacation of their children, the 1st party went with her children 

to her mother's house. Both the children were studying in their village. He went 

to bring them once. But, on that occasion, the 1st party did not talk to him. 

Thereafter, his elder brother, sister-in-law went to bring the 1st party, but the 1st 

party refused to return. Thereafter, again his family members went to bring the 

1st party back, but she refused to return. That, he will keep his wife and children 

if they returned back. He is working in a concrete block industry as a worker. He 

stays in his father's land. He is unable to furnished Rs.1500/- as interim 

maintenance to the 1st party and her children.   

 

12.   In his cross-examination, he deposed that it is not a fact that the 

1st party left his house on her own will. It is not a fact that he used to torture 

the 1st party physically and mentally after being addicted to alcohol and forced 

her to leave her matrimonial house. It is not a fact that he being armed with dao 

and axe chased the 1st party in order to assault her. It is not a fact that 1st party 

hid herself out of his fear. It is not a fact that he set ablaze the cloths of the 1st 

party and his younger brother doused the fire. It is not a fact that fearing for her 

life, the 1st party had left his house. It is not a fact that he has not even handed 

over the N.R.C., documents of the 1st party. It is not a fact that his mother, 

father, sister-in-law and sister did not go to bring back the 1st party. He went 

once to bring back the 1st party. It is not a fact that he has never inquired about 

his wife. It is not a fact that he works in a company in Guwahati. It is not a fact 

that he has cultivable lands and a fishery. It is not a fact that he is capable to pay 

maintenance. 

 

13.    These are the materials on record. 

 

14.   Evidence of the 1st party in the instant case reveals that the 1st 
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party was socially married to the 2nd party about nine years ago and co-habited 

as husband and wife. Two children were born out of their wedlock. But the 

peaceful married life of the 1st party was short lived as 1st party deposed that 

after the birth of her son, the 2nd party demanded money and used to assault 

the 1st party. Moreover, the 2nd party was addicted to alcohol. The 1st party was 

chased away about four to five times from her marital house but after re-

conciliation between the parties she co-habited with the 2nd party. On some 

occasion the 1st party used to be chased by her husband with a dao. Out of fear 

of her life, the first party used to hide in the bathroom and sometimes in the 

prayer room of their household to save herself. She also stated that her husband 

also set fire to her wearing apparels and fire was somehow doused by her 

brother-in-law Girish Das. He stated that on 12.07.17 when she demanded 

money and she was unable to provide the same, the 2nd party chased her away 

due to which she had to seek shelter in her parental house. The 1st party is 

corroborated by PW2 her elder brother. Since then her husband has not inquired 

about her. Further the 1st party with no income of her own to sustain her 

livelihood has to face all the hardship of raising both her children without 

providing any financial assistance to her by the 2nd party. 

 

15.   The Ld. Counsel for the 2nd party argued that the 1st party is living 

in her parental residence out of her own will. The 2nd party never assaulted her 

by demanding money, rather the 1st party wanted to live in Guwahati and not in 

the village. Hence, the 2nd party never neglected the 1st party due to which the 

1st party is not entitled to claim maintenance. 

 

16.   Now, let us see what the defence witnesses had to say. 

 

17.   Although the 2nd party has stated in his defence witness that his 

elder brother, sister-in-law and younger sister went to bring back his wife yet 

they were not examined as defence witnesses to prove the evidence of the 2nd 

party. Upon closely perusing the Case record and after going through the evidence of 

DW.1, it is seen that the 2
nd party has failed to rebut the evidence of the 1st party 

satisfactorily. Therefore, I am unable to rely upon the 2nd party that the 1st party 

has left her matrimonial house on her own will. Moreover, it is less likely that any 

married woman will jeopardize her peaceful married life by living her matrimonial 
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house without any reasonable cause. 

 

18.    Further more, the 1st party maintained during her testimony that 

the 2nd party is working as a worker in a brick industry in Nalbari which is partly 

admitted by the 2nd party. 2nd party has further stated that he is working as a 

daily labour in a concrete block industry. Further the 1st party has stated that 

2nd party has cultivable land and a fishery. In my considered opinion, means 

does not imply that the 2nd party should have visible means. Just because the 

2nd party is a daily wage labourer in a concrete block industry does not imply 

that he will not maintain his wife and children. There is nothing on record to infer 

that the 2nd party is not of healthy disposition and he has any illness. When a 

man is of good physical constitution, he is implied to have the means to maintain 

his wife. 

 

19.   Hence, I am of the opinion that the plea taken by the 2nd party 

that he is a daily wage labourer and on that pretext he is not entitled to 

maintenance is not acceptable. 

 

20.   Evidence on record also reveals that the 1st party has cohabited 

with the 2nd party. Also from the evidence on record, it is seen that the 2nd party 

has shrugged off his legal and moral obligation to maintain his wife. 

 

21.   The provision of Sec.125 Cr.P.C. is a measure for social justice and 

specially enacted to protect women and children and falls within the 

constitutional sweep of Article 15(3) and reinforced by Article 39 of the 

Constitution of India. 

 

22.   As for the source of income, the 1st party maintained in her 

evidence that 2nd party has fishery and has cultivable land and he earns about 

Rs.20,000/--25,000/- whereas the 2nd party maintained in his evidence that he is 

only a daily wage labour and he earns only Rs.1500/- monthly. I find that the 

court has to strike a balance between the claim of the 1st party and the financial 

capability of the 2nd party. 

 

23.   In view of the above discussion, it is clear that the 2nd party has 
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failed to discharge his obligation to maintain his legally wedded wife, hence the 

1st party is entitled to claim maintenance allowance from the 2nd party. 

 

                                         O r d e r 

 

24.  In the result, the 2nd party is directed to pay monthly maintenance 

allowance to the 1st party at the rate of Rs.500/- per month (Rupees five hundred 

only) and Rs.400/ (Rupees four hundred only) each to the minor son and minor 

daughter of the 1st party until both the children of the 1st party attains their 

majority. 

 

25.   Judgment is written in separate sheets and pronounced in open 

court. 

     Given under my hand and seal of this court on this the 13 th day 

of July, 2018.                                                          

         

                                                                     (Smti. K. R. Deka) 

                                               Chief Judicial Magistrate, Nalbari 

 

        

 Dictated and corrected by me 

 

 

 

        (Smti. K. R. Deka) 

Chief Judicial Magistrate, Nalbari 
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A P P E N D I X: 

 

Witnesses for the 1st party 

 

P.W.1  Bijuli Das, 1st party. 

P.W.2  Gautam Rajbongshi 

 

 

Witnesses for the 2nd party 

 

D.W.1  Dipak Das, 2nd party.. 

 

 

1st party's Exhibits 

 

Nil 

 

2nd party's Exhibits 

 

Nil. 

 

 

                                                                     (Smti K. R. Deka) 

                                               Chief Judicial Magistrate, Nalbari 

 

 

 

 

 

 


